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MATERNITY  LEAVE  POLICY  <Nsr.mE  o. 


George  R.  Hodges 


In  recent  years  female  teachers  increasingly  have 
challenged  the  validity  of  school  board  regulations 
that  imposed  mandatory  maternity  leaves.  The  typical 
school  board  regulation  requires  a  mandatory  leave  of 
absence  to  be  taken  beginning  at  a  set  time  in  the 
teacher's  pregnancy,  usually  the  fourth  or  fifth  month 
before  the  expected  delivery  date.  All  cases  decided 
to  date  have  been  based  on  the  equal  protection  clause 
of  the  federal  Constitution's  Fourteenth  Amendment. 
This  past  year,  however.  Title  VII  of  the  Civil  Rights 
Act  of  1964,  which  prohibits  discrimination  based  on 
sex,  has  been  made  applicable  to  school  boards  and 
thus  will  become  the  primary  source  of  law  regarding 
maternity  leaves.  In  addition,  the  North  Carolina  State 
Board  of  Education  in  November  1972  promulgated  new 
sick  leave  regulations.  These  regulations  constitute 
a  third  source  of  law  governing  maternity  with  which 
local  school  boards  must  comply.  After  reviewing  the 
case  and  statutory  law  regarding  maternity  leaves,  this 
article  will  consider  the  State  Board  regulations  and 
make  recommendations  to  aid  local  school  boards  in 
implementing  these  regulations. 


i>UtrERNW£NT 

ed  birth  of  her  child  and  to  continue  on  leave  until  the 
beginning  of  the  term  following  the  date  the  child  be- 
came three  months  old.  The  school  board  attempted  to 
justify  the  regulation  on  the  basis  that  it  (1)  protected 
the  teacher.  (2)  was  necessary  for  administrative  con- 
venience, and  (3)  preserved  instructional  continuity. 
The  Sixth  Circuit  held  the  regulation  to  be  an  arbitrary 
and  unreasonable  sex  discrimination  in  violation  of  the 
equal  protection  clause. 

The  Fourth  Circuit  decision.  Cohen  v.  Chesterfield 
County  School  Board,'  upheld  a  regulation  that  required 
pregnant  teachers  to  begin  an  unpaid  leave  of  absence 
four  months  before  the  expected  date  of  birth.  The 
teacher  contended  that  the  decision  when  to  start 
maternity  leave  was  for  her  alone  to  decide;  otherwise 
she  would  be  subject  to  an  impermissible  discrimination 
based  on  her  sex.  The  court  had  first  struck  down  the 
regulation.'  but  on  rehearing,  found  it  valid.  In  revers- 
ing its  earlier  decision,  the  Fourth  Circuit  sitting  en 
banc  upheld  the  regulation  on  the  grounds  that  it  (1) 
was  not  a  discrimination  based  on  sex.  and  (2)  provided 
needed  instructional  continuity  in  the  classroom,  a 
legitimate  school  board  interest.  On  this  basis,  the 
court  held  that  the  board  had  the  right  to  fix  reasonable 
dates  for  maternity  leaves. 


I.   Recent  Decisions  by  Federal  Courts  of  Appeal 

The  decided  cases  exhibit  a  division  of  opinion  on 
the  validity  of  mandatory  maternity  leaves  under  the 
equal  protection  clause.  This  division  is  best  shown 
by  two  recent  decisions  by  federal  appellate  courts: 
The  Sixth  Circuit  Court  of  Appeals  struck  down  a  five- 
month  leave  regulation,  and  the  Fourth  Circuit  Court 
of  Appeals,  which  has  jurisdiction  over  North  Carolina, 
upheld  a  mandatory  four-month  leave  requirement. 

The  Sixth  Circuit  decision.  La  Fleur  v.  Cleveland 
Board  ol  Education,'  held  unconstitutional  a  mandatory 
leave  regulation  that  required  a  teacher  to  begin  an 
unpaid  leave  of  absence  five  months  before  the  expect- 


n.    Title  VII  of  the  Civil  Rights  Act  of  1964 

Until  recently,  school  boards  were  exempt  from  the 
coverage  of  Title  VII,  the  sex  discrimination  section 
of  the  Civil  Rights  Act.  In  March  1972,  however,  this 
exemption  was  repealed."  School  board  maternity-leave 
regulations  must  now  pass  muster  not  only  under  the 


2.  No.  71-1707  (4th  Cir.  Jan.  15,  1973). 

3.  Cohen   v.  Chesterfield   County  School   Bd.,  467    F.2d 
262    (4th   Cir.    1972).      The   three-judge   panel   held   that   the 

as  a   sex  discrimination   that  was   not   justified 


regulation   w 
by  any  legiti 


>t  of  the  school  board. 


(6th  Cir.  1972). 


4.  Equal  Employment  Opportunity  Act  of  1972,  Pub.  1. 
92-261,  86  Stat.  103,  U.S.  Code  Congressional  and  Adminis- 
trative News,  April  20,  1972,  at  814-15. 
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equal    protection    clause    but    also    under    Title    VII. 

Title  VII  makes  it  unlawful  for  an  employer,  on  the 
basis  of  sex,  (1)  to  discriminate  against  an  individual 
with  respect  to  his  compensation,  terms,  conditions,  or 
privileges  of  employment,  or  (2)  to  classify  or  limit  his 
employees  in  such  a  way  as  to  deprive  an  individual  of 
employment  opportunities  or  adversely  affect  his  status 
as  an  employee.'  The  one  exception  to  this  broad  pro- 
hibition is  when  sex  is  a  "bona  fide  occupational 
qualification"  reasonably  necessary  for  the  normal 
operation  of  the  particular  enterprise.*  This  is  a  narrow 
exception,  and  to  come  within  it  an  employer  must 
prove  that  he  had  a  factual  basis  for  believing  that  all 
or  substantially  all  women  would  be  unable  to  perform 
the  duties  of  the  job  involved  safely  and  efficiently.' 

Title  VII  also  created  the  Equal  Employment 
Opportunity  Commission  (EEOC)  to  oversee  the 
enforcement  of  Title  VII  and  authorized  it  to  issue 
guidelines  interpreting  Title  VII.  The  EEOC's  latest 
guidelines  stated  that  excluding  women  from  employ- 
ment because  of  pregnancy  (1)  is  a  prima  (acie  vio- 
lation of  Title  VII,  °  and  (2)  employers  must  treat  dis- 
abilities caused  by  pregnancy  and  childbirth  like  all 
other  temporary  disabilities."  These  guidelines  do  not 
have  the  force  of  law,  since  they  are  the  administering 
agency's  interpretation  of  Title  VII,  but  courts  give 
them  "great  deference"  in  interpreting  the  act.'° 

III.   North  Carolina  State  Board 
of  Education  Sick  Leave  Regulations 

In  response  to  Title  VII,  the  EEOC  guidelines  and 
the  first  Cohen  decision,  the  North  Carolina  State 
Board  of  Education  adopted  new  sick-leave  and  mater- 
nity-leave regulations  on  November  2,  1972.  These 
regulations  must  be  complied  with  by  local  school 
boards,  although  a  local  board  may  grant  greater  mater- 
nity benefits  than  the  State  Board  regulations  provide. 
It  may  not,  however,  be  more  restrictive.  The  state  regu- 
lations have  the  force  of  law  and  represent  the  basic 
state  policy  on  maternity  leaves. 

Various  types  of  leaves  may  be  granted  at  x\\e  dis- 
cretion   of   the    local    school    board    [N.C.    Board    of 


5.  42  U.S.C.  §  2000e-2(a)  (1964). 

6.  42  U.S.C.  §  20003-2(e)  (1964). 

7.  Weeks    v.   Southern    Bell   Tel.   &   Tel.   Co.,   408    F.2cl 
228,  235,  (5th  Cir.  1969). 

8.  29  C.F.R.  §  1604.10(a)  (1972). 

9.  29  C.F.R.  §  1604.10(b)  (1972). 

10.  Griggs  V.  Duke  Power  Co.,  401  U.S.  424,  434  (1971). 
It  should  be  noted  that  Cohen's  determination  that  maternity 
leave  regulations  are  not  sex  classifications  may  be  author- 
ity that  the  guidelines  set  out  above  exceed  the  EEOC's 
authority  and  are,  therefore,  invalid.  See  No.  71-1707  at 
15,  n.l  (Winter,  J.,  dissenting). 


Education  Substitute  Teacher  Regulations,  Sec.  IX],  ' 
but  maternity  leave  must  be  granted  [N.C.  Board  of 
Education  Sick  Leave  Regulations,  Sec.  XI  (A)(1)]. 
The  teacher  is  required  to  apply  for  maternity  leave 
in  writing  to  her  principal,  but  how  far  into  pregnancy 
the  teacher  may  work  and  when  she  is  to  return  to  work 
after  leave  is  a  decision  to  be  made  by  the  local  school 
board  in  consultation  with  the  teacher  and  upon  the 
advice  of  her  physician  [Sick  Leave  Regs.,  Sec.  XI(A) 
(1).]  Upon  return  to  work,  the  teacher  must  be  rein- 
stated without  a  reduction  in  pay,  unless  she  is  dis- 
missed or  her  contract  is  not  renewed  for  valid  reasons, 
which  may  not  be  her  pregnancy  [Sec.  XI(A)(1)1.  The 
teacher  is  obligated  to  return  to  work  at  the  end  of  the 
predetermined  leave  period  (or  any  extention  thereof), 
and  failure  to  return  may  be  considered  a  resignation 
[Sec.  XI(A)(2)]. 

For  purposes  of  pay  while  on  maternity  leave,  the 
period  of  leave  is  divided  into  two  categories.  For 
the  period  that  the  teacher  is  physically  disabled  by 
her  pregnancy  or  childbirth,  she  is  entitled  to  use  any 
sick  leave  she  may  have  accumulated  [Sec.  XI(A)(3)(b) 
and  IKD)].  To  the  extent  of  this  accumulated  sick 
leave,  this  period  of  disability  will  be  with  full  pay  so 
long  as  the  disability  occurs  during  the  work  period  of 
employment.  For  any  time  the  teacher  desires  to  be  on 
leave  from  work  before  or  after  the  period  of  actual 
disability,  she  is  entitled  to  leave,  but  she  may  not  use 
her  accumulated  sick  leave  and  this  leave  will  be  with- 
out pay  [Sec.  XI  (A)(3)(a)  and  III  (b)].  Because  the 
length  of  the  disability  period  caused  by  pregnancy  or 
childbirth  is  a  medical  determination,  a  physician's 
certification  is  required  [Sec.  XI]. 


IV.    Implementation  of  the  State  Maternity  Leave 
Regulations  by  Local  School  Units 

A.      What  a   Local   School  Board  is  Required   to   Do 

The  local  board  of  education  must  comply  with 
three  requirements  when  a  teacher  is  pregnant.  First, 
maternity  leave,  normally  not  to  exceed  six  months, 
must  be  granted  [Sec.  XI  (A)(1)].  The  length  of  the 
leave  and  how  far  into  pregnancy  the  teacher  is  to 
continue  to  work  before  beginning  leave  is  to  be  deter- 
mined by  the  teacher  and  her  physician  [Sec.  XI  (A)(1)]. 
Second,  the  teacher  must  be  permitted  to  use  accumu- 
lated sick  leave  for  the  "actual  period"  of  disability 
caused  by  pregnancy  and  childbirth  [Sec.  11(D)].  Third, 
disability  caused  by  pregnancy  must  be  treated  the 
same  as  other  temporary  disabilities." 


11.     29  C.F.R.  §  1604.10(b)  (1972). 
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B.   Problem  Areas  and  Unanswered  Questions 

1.  Application  to  nonteaching  personnel.  The  Board 
of  Education's  sick-leave  regulations  grant  maternity 
leave  only  to  a  teacher  [Sec.  XI  (A)(1)];  " teacher" js 
defined  to  include  all  academic,  vocational,  and 
special  teachers  and  all  principals  and  supervisors 
[Sec.  I].  Thus,  local  administrative  units  are  not  com- 
pelled by  these  regulations  to  grant  sick  leave  or  mater- 
nity leave  to  nonteacher  employees  such  as  secretaries, 
cafeteria  workers,  and  maintenance  personnel;  but  the 
equal  protection  clause  of  the  federal  Constitution  may 
compel  equal  treatment.  Title  VII  and  the  EEOC  guide- 
lines, on  the  other  hand,  apply  to  all  employees  of  the 
local  unit.  The  result  is  that  though  a  local  unit  may 
not  be  required  to  grant  sick  leave  to  nonteacher  em- 
ployees, these  employees  may  not  be  excluded  from 
employment  because  of  pregnancy,'^  and  if  the  local 
unit  does  allow  them  sick  leave  for  illness,  it  must 
also  allow  them  maternity  leave.''  To  bring  the  treat- 
ment of  nonteaching  school  board  employees  into  line 
with  the  treatment  of  teachers  and  thereby  escape  any 
constitutional  problems  that  arise  from  uneqial  classi- 
fication, it  is  suggested  that  in  implementing  Section 
XI,  a  local  school  board  substitute  the  word  "em- 
ployee" in  each  place  that  "teacher"  now  appears. 
The  terra  "teaching"  position  in  Section  11(A)(1) 
should  be  changed  to  "employment"  position.    Section 

I  should  then  be  modified  to  include  a  definition  of 
"employee." 

2.  The  Physician's  Certificate.  The  State  Board  reg- 
ulations require  a  physician's  certification  of  the 
period  of  actual  disability  caused  by  pregnancy  or 
childbirth  [Sec.  IX  (B)]  but  leave  to  the  local  unit's 
discretion  whether  to  require  physician's  certification 
for  other  disabilities  [Sec.  IX  (A)].  Requirement  of 
such  certification  for  pregnancy  only,  though  not 
onerous,  may  violate  the  EEOC  guidelines  where  there 
is  no  such  requirement  for  other  disabilities.  As  noted 
earlier,  the  EEOC  guidelines  require  like  treatment  of 
pregnancy  and  other  disabilities.  To  be  safe,  a  local 
unit  should  require  either  a  physician's  certification 
for  all  disabilities  or  none. 

3.  Pregnancy  as  a  "bona  fide  occupational  quali- 
fication". If  a  school  board  can  show  that  pregnant 
teachers  as  a  group  are  unable  to  perform  the  duties 
of  their  jobs  adequately,  it  may  be  able  to  make  a 
BFOQ  (bona  fide  occupational  qualification)  exception 
to  Title  VII,  thus  allowing  a  standard  leave  date.  The 
EEOC  apparently  has  determined  that  such  a  history 
cannot  be  established,  because  it  has  declared  that 


excluding  women  from  employment  because  of  preg- 
nancy is  a  prima  facie  violation  of  Title  VII. '"  There 
is,  however,  a  possibility  that  by  making  a  factual 
showing  that  in  the  past  substantially  all  teachers 
beyond  a  certain  stage  of  pregnancy  could  not  ade- 
quately perform  their  jobs,  a  local  school  unit  could 
establish  a  standard  leave  date.  This  possibility 
depends  upon  the  school  board's  proving  the  inade- 
quacy and  cannot  be  justified  on  the  basis  of  beliefs 
or  assumptions. 

4.  The  meaning  of  "temporary  disability  caused  by 
pregnancy".  "Temporary  disability"  is  not  defined 
in  the  EEOC  guidelines  or  the  State  Board's  sick 
leave  regulations.  An  administrative  definition,  how- 
ever, has  been  suggested  that  would  limit  the  phrase 
to  the  period  of  time  the  teacher  was  hospitalized  or 
confined  to  bed  because  of  pregnancy  or  childbirth. 
This  definition  has  the  advantage  of  being  easily 
measurable  and  objective,  but  problems  may  arise  be- 
cause it  affords  a  treatment  different  from  that  given 
other  disabilities.  When  a  teacher  becomes  ill,  she 
simply  notifies  her  superiors  of  this  fact  and  can  use 
her  accumulated  sick  leave.  This  is  true  even  if  she 
has  only  a  cold  that,  though  disabling,  does  not  con- 
fine her  to  bed.  The  test  of  whether  accumulated  sick 
leave  will  be  available  is  her  subjective  determination 
that  she  is  unable  to  perform  adequately. 

To  comply  with  the  EEOC  guidelines,  then,  it 
seems  that  a  better  definition  of  "temporary  disability 
caused  by  pregnancy"  would  be  that  period  of  time 
that  the  teacher  is  unable  to  perform  the  duties  of  her 
job  because  of  the  pregnancy.  Although  this  definition 
is  subjective  and  thus  subject  to  possible  abuse,  it 
uses  the  same  test  as  that  used  for  other  disabilities, 
as  required  by  the  EEOC  guidelines. 

To  equate  the  treatment  of  disabilities  caused  by 
pregnancy  and  that  caused  by  other  disabilities,  it  is 
suggested  that  a  local  school  board,  in  implementing 
Section  I  of  the  state's  sick  leave  regulations,  define 
"temporary  disability"  to  mean  that  period  of  time 
when  the  employee  is  unable  to  perform  his  or  her  job 
adequately. 

V.    Conclusion 

This  article  has  attempted  to  point  out  the  applica- 
ble law  regarding  maternity  leaves  for  pregnant  teachers 
and  to  explain  the  regulations  adopted  by  the  State 
Board  of  Education.  This  area  remains  largely  un- 
charted, and  in  implementing  regulations  for  a  local 
administrative  unit,  the  State  Board  regulations  are  the 
best  guide  available.  Gaps  remain,  however,  and  they 
should    be   filled   by  local   school   board   regulations. 


29C.F.R.  §  1604.10(a)  (1972). 
29C.F.R.  §  1604.10(b)  (1972). 


14.     29  C.F.R.  §  1604.10(a)  (1972). 
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RECENT  COURT  DECISIONS 


School  Finance.  San  Antonio  Independent  School 
District  v.  Rodriguez.  41  U.S.L.W.  4407  (U.S.  March 
21.  1973). 

In  a  5-4  decision,  the  United  States  Supreme 
Court,  on  March  21,  1973,  decided  probably  the  most 
significant  school  finance  case  in  its  history.  The 
plaintiffs  in  the  case  were  Mexican-American  parents 
and  school  children  who  lived  in  the  Edgewood 
Independent  School  District  of  Bexar  County.  Texas. 
They  contended  that  the  Texas  system  of  financing 
public  education,  in  which  approximately  50  per 
cent  of  the  funds  available  were  raised  by  the  local 
ad  valorem  property  tax.  denied  them  equal  protection 
of  the  laws  because  they  were  residents  of  a  rela- 
tively poor  school  district.  The  federal  district 
court.  337  F.  Supp.  280  (W.D.  Texas  1971,  had  agreed 
with  the  plaintiffs'  contention  and  had  held  that 
education  is  a  fundamental  constitutional  interest 
that  may  not  be  infringed  by  a  state  wealth  classi- 
fication. In  so  holding,  the  district  court  followed 
the  reasoning  of  the  California  Supreme  Court  in 
Serrano  v.  Priest,  06  Cal.  Rptr.  601.  487  P. 2d  1241 
(1971).  the  first  decision  striking  down  a  state  system 
of  school  finance  on  equal  protection  grounds. 

The  United  States  Supreme  Court  reversed  the 
district  court  in  Rodriguez.  The  Court,  in  an  opinion 
by  Justice  Powell,  first  stated  that  the  Texas  fi- 
nancing system,  although  leaving  local  school  dis- 
tricts dependent  on  widely  disparate  property  tax 
bases,  did  not  create  a  wealth  classification  in  the 
way  that  other  classifications  that  had  been  struck 
down  as  "suspect"  had  done.  To  support  this,  the 
Court  reasoned  that  the  Texas  financing  system  dis- 
criminated not  on  the  basis  of  personal  wealth  as  in 
previous  cases  declaring  wealth  classifications  in- 
valid, but  rather  on  the  basis  of  district  wealth. 
Second,  the  Court  stated  that  the  wealth  discrimina- 
tion complained  of  did  not  cause  an  absolute  depri- 
vation of  education,  but  only  diminished  the  quality 
of  the  education  in  some  uncertain  degree.  The 
Court  further  refused  to  accept  the  argument  that 
education  is  a  fundamental  constitutional  interest. 
The  Court  did  not  deny  the  importance  of  education 
to  society,  but  stated  that  social  importance  alone 
is  not  enough  to  elevate  an  interest  to  the  status 
requiring  special  constitutional  protection.  There 
is   no   right   to   education   "explicitly  or   implicitly 


guaranteed  by  the  Constitution."  The  Court  thus 
declined  to  accept  the  two  supporting  arguments  that 
would  have  required  that  the  finance  system  be 
measured  by  the  more  exacting  "strict  scrutiny"  test 
under  the  equal  protection  clause,  and  instead  meas- 
ured the  sysiem  ny  the  traditional  "rational  relation- 
ship" test.  The  Court  accepted  the  state's  contention 
that  the  objective  of  the  classification  was  to  pre- 
serve some  amount  of  local  control  over  school 
financing  and  that  there  was  a  rational  relationship 
between  the  system  and  the  objective. 

The  majority  opinion  was  joined  by  five  of  the 
nine  justices.  Justice  Stewart  wrote  a  brief  con- 
curring opinion  that  stressed  the  presumption  of  the 
validity  of  state  legislative  classification  when  no 
"suspect"  classification  is  involved. 

Justice  White,  joined  by  Justices  Brennan  and 
Douglas,  dissented  on  the  grounds  that  the  Texas 
system  of  finance  is  invalid  even  when  measured  by 
the  rational-relationship  test.  Justice  White's  point 
is  a  telling  one.  He  reasoned  that  it  is  not  enough 
that  the  system  seeks  to  achieve  a  constitutionally 
valid  objective;  the  means  chosen  to  reach  that 
objective  (the  classification)  must  be  rationally 
related  to  the  objective.  "Requiring  the  State  to 
establish  only  that  unequal  treatment  is  in  further- 
ance of  a  permissible  goal,  without  also  requiring 
the  State  to  show  that  the  means  chosen  to  effec- 
tuate that  goal  are  rationally  related  to  its  achieve- 
ment, makes  equal  protection  analysis  no  more  than 
an  empty  gesture."  The  Texas  system  was  simply 
not,  in  his  opinion,  a  rational  means  of  achieving  the 
goal  of  local  financial  control. 

Justice  Marshall,  in  a  powerful  dissent  joined 
by  Justice  Douglas,  stated  that  the  Court's  recently 
adopted  practice  of  measuring  equal  protection  cases 
by  either  a  "strict  scrutiny"  or  "rational  relation- 
shin"  test  was  simplistic  and  not  supported  by  prece- 
dent. Justice  Marshall  stated,  however,  that  some 
classifications  did  merit  closer  examination  than 
others,  and  he  would  include  classifications  imping- 
ing on  educational  opportunity  as  among  those  re- 
quiring careful  examination.  He  disagreed  with  the 
majority  opinion  that  only  discriminations  against 
rights  explicitly  or  implicit]y  guaranteed  by  the  Con- 
stitution merited  close  scrutiny.  The  test  should  be, 
he  said,  the  closeness  of  the  connection  between 
specific  constitutional  rights  and  nonconstitutional 
interests  that  make  the  effective  exercise  of  those 
rights  possible.  If  the  connection  is  sufficiently 
close  and  strong,  then  any  discrimination  against  the 
supporting    interests    must    be    carefully    examined. 

-William  A.  Campbell 
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Dismissal  of  Student  Teachers.  Meore  v.  Gaston 
County  Board  of  Education,  Civil  No.  3001  (W.D.N.C, 
March  7,  1973). 

Facts:  Plaintiff,  a  graduate  student  at  UNC- 
Charlotte,  received  a  practice-teaching  assignment 
at  a  Gaston  County  junior  high  school  in  the  fall  of 
1971.  At  the  principal's  request,  he  substituted  for 
an  absent  seventh-grade  teacher,  but  he  was  not 
informed  of  the  lesson  assignment,  which  concerned 
religions  of  the  Middle  East.  During  the  classroom 
discussion,  a  student  asked  the  teacher  whether  he 
believed  that  "man  descended  from  monkeys."  Plain- 
tiff responded  that  Darwin's  theory  of  the  origin  of 
species  is  valid,  and  in  response  to  other  questions, 
he  said  "he  did  not  attend  church;  did  not  know  what 
a  soul  was;  and  did  not  believe  in  life  after  death, 
nor  in  heaven  nor  hell."  Some  students  became  up- 
set during  this  discussion,  but  no  physical  disruption 
occurred. 

That  evening  the  superintendent  of  schools  re- 
ceived several  telephone  calls  from  irate  parents. 
The  next  day  plaintiff  was  questioned  by  the  princi- 
pal and  the  assistant  superintendent  on  whether  he 
had  made  statements  that  he  did  not  believe  in  God 
or  in  life  after  death.  Plaintiff  answered,  "Ashes  to 
ashes,  dust  to  dust."  He  was  not  asked  the  purpose 
of  his  classroom  statements,  no  members  of  the  class 
were  questioned,  and  no  understanding  of  the  pre- 
ceding events  were  sought  by  the  school  officials. 
The  following  day  the  plaintiff  was  relieved  of  his 
duties  as  both  practice  and  substitute  teacher,  and 
the  University  of  North  Carolina  at  Charlotte  was 
asked  to  place  him  elsewhere. 

When  the  case  was  heard,  school  officials  listed 
the  following  as  among  the  reasons  for  the  plaintiff's 
dismissal:  "  'giving  his  own  religion  rather  than 
reading  from  the  text';  talking  Darwin  to  a  'captive 
audience';  failing  to  observe  a  minimum  'standard 
of  rapport"  with  the  students.  ,  .  ;  and  attacking  the 
fundamental  Christian  beliefs  of  the  students." 

Holding:  The  court  found  that  the  school  had 
violated  the  student  teacher's  constitutional  rights. 
It  said: 

To  discharge  a  teacher  without  warning  be- 
cause his  answers  to  scientific  and  theological 
questions  do  not  fit  the  notions  of  the  local  par- 
ents and  teachers  is  a  violation  of  the  Establish- 
ment clause  of  the  First  Amendment.  It  is  "an 
establishment  of  religion,"  the  official  approval 
of  local  orthodoxy,  and  a  violation  of  the  con- 
stitution. 

The  court  also  noted  that  G.S.  115-160.6  gives  stu- 
dent teachers  the  same  protection  of  the  law  as  it 


affords  certified  teachers.  Thus  the  abbreviated 
hearing  given  the  student  teacher  violated  the  stat- 
utory and  constitutional  requirements  for  a  fair  hear- 
ing. The  court  noted  "a  hearing  with  just  twenty 
minutes  notice  before  a  hostile  ad  hoc  committee 
without  eyewitness  testimony  where  the  factual  in- 
quiry was  confined  to  brief  questioning  concerning  a 
few  unorthodox  statements  can  hardly  pretend  to  com- 
port with  due  process,"  A  school  board,  therefore, 
can  no  longer  assume  that  because  a  student  teacher 
is  not  a  paid  employee,  it  is  free  to  terminate  the 
relationship  for  any  reason.  As  the  court  noted,  "the 
fact  that  he  was  not  being  paid  is  neither  material 
nor  controlling." 

The  court  also  noted,  in  citing  Mailloux  v.  Kiley, 
323  F.  Supp  1387  (D.  Mass  1971)  (teacher  discharged 
for  writing  taboo  sex  word  on  the  blackboard  and  ask- 
ing students  to  define  it),  that  a  teacher  must  be  put 
on  notice  that  certain  instructional  methods  are  not 
to  be  used  in  the  classroom  before  the  school  author- 
ities may  sanction  him  for  using  such  methods.  The 
court  did  not  state  what  restriction  on  honest  inquiry 
might  have  been  allowed  if  advance  notice  had  been 
given  by  school  authorities. 


Dismissal     and     Demotion     of     School     Personnel. 

Wil'iams    v.    Albemarle    City    Board    of    Education, 
Civil  No.  C-137-S-69,  (W.D.N.C.  March  7,  1973). 

Facts:  On  the  recommendation  of  HEW,  the 
Albemarle  city  school  board  closed  an  all-black 
school  in  order  to  desegregate  its  school  system. 
Baxter  Williams,  the  plaintiff,  was  principal  of  the 
school.  When  it  was  closed,  he  was  notified  that 
his  contract  as  principal  would  not  be  renewed  but  he 
would  be  given  a  new  contract  as  a  teacher/assistant 
principal  with  no  reduction  in  pay.  Williams  refused 
the  offer  and  sued  the  board,  alleging  that  it  had  dis- 
criminated against  him  and  other  black  employees  in 
violation  of  the  federal  Constitution's  Fourteenth 
Amendment  by  (1)  not  continuing  him  as  a  principal 
when  there  were  other  principals  in  the  school  system 
less  qualified  than  he;  (2)  denying  employment  to  all 
personnel  of  his  school;  and  (3)  arbitrarily  closing 
the  all-black  school 

Holding:  The  court  found  that  the  Albemarle 
Board  of  Education  did  not  act  arbitrarily  or  for 
racial  reasons  in  closing  the  previously  all-black 
school  and  that  no  other  employee  was  discrimina- 
ted against.  It  did  find,  however,  that  the  offer  to 
Williams  of  the  combined  teaching/assistant  prin- 
cipal position  constituted  a  demotion  because  of 
the  reduced  responsibility  of  the  new  position.     The 
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court  then  found  that  the  board  had  not  met  its  bur- 
den of  proving  nondiscrimination,  concluding  that 
"by  demoting  plaintiff  Williams  in  the  course  of 
desegregation  .  .  .  without  comparing  his  objective 
qualifications  to  serve  as  principal  with  the  objective 
qualifications  of  other  principals  in  the  system,  the 
defendant  violated  plaintiff  Williams'  rights  to  due 
process  and  equal  protection  .  .  .  ."  Finding  thatat 
least  one  principal  in  the  school  system  had  lower 
objective  qualifications  than  Williams  at  the  time  of 
his  demotion  offer,  the  court  ordered  the  defendant 
school  board  to  offer  Williams  employment  as  a  prin- 
cipal. He  was  awarded  $6,767  in  damages,  cost  of 
the  suit,  and  reasonable  attorney's  fees.  The  case 
has  been  appealed  to  the  Fourth  Circuit. 


Enforcement  of  Title  VI  of  the  Civil  Rights  Act  of 
1964.  Adams  v.  Richardson,  Civil  No.  3095-70 
(D.D.C.,  Feb.  16,  1973). 

In  November  1972,  Judge  John  H.  Pratt  of  the 
federal  district  court  of  the  District  of  Columbia 
issued  a  memorandum  opinion  on  HEW's  enforcement 
responsibilities  under  Title  VI  of  the  Civil  Rights 
Act  of  1964.'  He  held,  in  a  suit  brought  by  the 
NAACP  against  the  Secretary  of  HEW  and  its  Office 
of  Civil  Rights,  that  HEW's  discretion  to  enforce 
compliance  with  the  act's  racial  discrimination  pro- 
hibition is  limited  and  may  be  used  only  if  HEW  has 
reasonable  grounds  to  believe  that  voluntary  com- 
pliance can  be  achieved.  In  five  areas  where  school 
systems  were  found  to  be  or  presumed  to  be  in  vio- 
lation of  Title  VI,  the  court  said  that  the  time  per- 
mitted for  discretion  had  passed  and  HEW  could  not 
permit  further  federal  assistance,  but  must  enforce 
the  statute. 

In  February  1973,  Judge  Pratt  followed  his  opinion 
with  declaratory  and  injunctive  orders  based  on  six 
separate  causes  of  action.  They  are:  (1)  HEW  was 
ordered  to  commence  within  120  days  enforcement 
proceedings  against  the  ten  systems  of  higher  educa- 
tion that  HEW  had  found  to  be  in  violation  of  Title 


1  Title  VI  of  the  Cml  Rights  Act  of  1964,  (42  U.S.C. 
§  2000d  et  seq.  (1970)  prohibits  racial  discrimination  in  any 
program  or  activity  receiving  federal  financial  assistance 
Federal  agencies  empowered  to  grant  assistance  are  re 
quired  under  42  U.S.C.  §  2000d  1  to  issue  rules,  regu 
lations,  or  orders  prohibiting  such  discrimination  Com 
pliance  "may  be  effectuated  (1)  by  the  termination  of  or 
refusal  to  grant  or  to  continue  assistance  under  such  pro 
gram  or  activity  to  any  recit  rent  as  to  whom  there  has  been 
an  express  finding  on  the  record,  after  on;  ortunity  for 
hearing,  of  a  failure  to  comply  with  such  requirements 
or  (2)  by  any  other  means  authorized  by  law  " 


VI.  North  Carolina's  was  one  of  the  ten.  HEW  also 
was  ordered  to  report  to  the  plaintiffs  within  150  days 
on  the  actions  it  had  taken  to  meet  the  injunction  and 
to  report  semiannually  for  the  next  three  years  on 
how  it  had  responded  to  subsequent  complaints  of 
racial  segregation  or  discrimination  in  public  higher 
education.  (Similar  reporting  requirements  were  made 
for  the  other  five  parts  of  the  order,  but  they  will  not 
be  repeated.) 

(2)  The  court  ordered  HEW  to  take  similar  ac- 
tion within  60  days  with  respect  to  74  elementary  and 
secondary  school  districts  earlier  found  by  HEW  to 
have  reneged  on  approved  desegregation  plans  or  to 
be  otherwise  out  of  compliance  with  Title  VI. 

(3)  HEW  was  also  ordered  to  notify  within  60 
days  the  85  districts  (nine  in  North  Carolina)  found 
to  have  substantial  racial  disproportion  in  one  or 
more  of  its  schools  (20  per  cent  or  more).  The  court 
said  that  the  disproportion  represented  a  violation  of 
the  Supreme  Court's  decision  in  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  402  U.S.  1  (1971), 
that  they  must  rebut  or  explain  the  racial  dispro- 
portion. HEW  was  also  ordered  to  begin  with  60  days 
enforcement  proceedings  against  42  school  districts 
(eight  in  North  Carolina)  that  were  found  to  be  in 
presumptive  violation  of  Swann  but  were  still  re- 
ceiving federal  funds  although  no  acceptable  deseg- 
regation plan  had  been  filed. 

(4)  HEW  was  ordered  to  begin  immediately  an 
enforcement  program  that  would  insure  Title  VI  com- 
pliance by  schools  administered  by  the  state,  such 
as  vocational  schools  and  schools  for  the  deaf,  blind, 
and  mentally  retarded. 

(5)  To  the  extent  that  its  resources  permit,  HEW 
must  "monitor  all  school  districts  under  court  deseg- 
regation order.  .  .  and.  .  .  bring  their  findings  to  the 
attention  of  the  court  concerned."  The  court  agreed 
with  HEW,  however,  that  compliance  by  a  school 
district  with  the  final  order  of  a  federal  court  for 
desegregating  its  school  system  should  be  considered 
compliance  with  the  provisions  of  Title  VI.  Until  a 
federal  court  has  ruled  that  its  order  has  been  vio- 
lated, HEW  is  under  no  obligation  to  enforce  the  pro- 
vision of  Title  VI. 

(6)  The  last  order  dealt  with  the  procedure  HEW 
should  use  in  terminating  or  refusing  to  grant  funds. 
The  court  ordered  full  reporting  of  all  HEW  action  in 
this  regard  and  made  the  following  statement  on 
terminating  feder?l  assistance: 

After  the  initiation  and  during  the  pendency  of 
of  administrative  enforcement  proceedings  and 
until  action  by  HEW  terminating  or  refusing  to 
grant  or  continue  Federal  assistance,  defendants 
have  no  authority  to  withhold  Federal  payments  to 
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1  school  systems  or  agencies  under  continuing  and 
previously-approved  programs.    Under  the  statute, 

j  said  termination  action  is  not  to  become  effective 
(a)  until  the  agency  head  makes  a  report  to  the 
appropriate  Committees  of  Congress,  and  (b) 
thirty  days  have  elapsed  after  the  filing  of  the 
said  report. 

The  immediate  effect  of  this  decision  is  uncertain 
for  several  reasons.  First,  an  appeal  has  been  filed 
and  the  decision  could  be  modified  or  reversed  by  an 
appellate  court,  although  a  stay  of  the  order  has  been 
denied.  Second,  the  effect  of  the  statutory  language 
that  any  termination  of  federal  assistance  must  be 
"limited  to  the  particular  political  entity,  or  part 
thereof,"  and  the  "particular  political  entity,  or  part 
still  undetermined.  Third,  the  obligation  of  the  states 
for  their  systems  of  higher  education  is  not  spelled 
out  in  the  order.  Fourth,  the  extent  to  which  the 
court's  order  will  affect  states  or  local  school  dis- 
tricts that  were  not  specifically  mentioned  in  the 
order  and  whether  new  suits  will  be  necessary  are 
uncertain. 


Judicial    Review    of    a   Superintendent's    Dismissal. 

James  v.  Wayne  County  Board  of  Education  (1972). 

This  case  marks  the  first  time  that  a  dismissal 
of  a  superintendent  during  his  term  of  office  has  been 
litigated  in  North  Carolina.  (See  Vol.  Ill,  No.  4, 
School  Law  Bulletin,  October,  1972).  It  was  settled 
one  week  before  it  was  scheduled  to  be  argued  in 
the  North  Carolina  Supreme  Court.  The  settlement 
terms  included: 

(1)  A  payment  to  the  dismissed  superintendent 
by  the  Wayne  County  Board  of  Education  of  $18,820 
as  compensation  for  lost  salary  and  personal  injury: 

(2)  The  dismissal  of  all  suits  filed  by  the  super- 
intendent against  the  board  and  a  general  release  of 
all    other   claims    that   he   had    against    the    board: 

(3)  The  adoption  of  a  school  board  resolution 
stating  that:  (a)  the  only  matters  at  issue  between 
the  parties  were  good-faith  differences  of  opinion; 
(b)  the  disagreement  regarding  the  discretionary 
powers  vested  in  the  superintendent  appeared  to  be 
the  result  of  the  lack  of  clear  standards  as  to  specific 
responsibilities  of  the  superintendent  under  North 
Carolina  law:  (c)  agreement  by  the  superintendent  not 
to  insist  on  reinstatement  during  the  current  term  to 
the  office  of  superintendent. 


The  settlement  brought  an  end  to  the  controversy 
arising  from  the  superintendent's  dismissal  by  the 
Wayne  County  Board  of  Education  and  the  four  law 
suits  he  filed  seeking  review  of  the  board's  action. 
The  settlement  left  standing  the  North  Carolina 
Court  of  Appeals  decision  that  the  proper  means  for 
obtaining  judicial  review  of  a  school  board  dis- 
missal of  a  superintendent  is  in  Wake  County  Superior 
Court,    under  Chapter   143  of  the  General   Statutes. 


ANNOUNCEMENTS 

School  Board  Members  Conference.     May  8 

and  9  at  the  Institute  of  Government.  This 
annual  conference,  co-sponsored  by  the  North 
Carolina  School  Boards  Association  and  the 
Institute,  will  include  presentations  on: 

Personal  liability  of  board  members  and  admin- 
istrators 

Amendments  to  the  Teacher  Tenure  Act 

School  legislation  in  the  1973  General  Assembly 

Status   of  federal   funds   and   federal   programs 

A  film,  "On  Board"-a  learning  experience  in 
school  board  problem-solving 

Rights   of  the    superintendent  and   board  in    a 

superintendent's  dismissal 

Teacher  and  administration  evaluation  procedures 

Superintendent's  contract 

How   to  develop  a  teacher   grievance  procedure 

Cable  television  and  the  schools 

Recent  court  decisions 

-San    Antonio    School    Dist.    v.     Rodriquez 

(finance) 
-Moore  v.  Gaston  County  Schools  (student 

teachers) 
-Adams   v.  Richardson     (desegregation) 
-Williams      v.    Albemarle   School    Board 
(principal  demotion) 

A  reception  and  dinner  will  be  held  on 
Tuesday  evening.  Dr.  James  J.  Gallagher, 
Director  of  the  Frank  Porter  Graham  Child 
Development  Center  and  Kenan  Professor  of 
Education,  will  speak  on  "New  Potential  in 
Early  Childhood  Education."  The  conference 
will  also  visit  the  Child  Development  Research 
Center  and  see  a  demonstration  on  role-playing 
as  a  technique  in  career  education 


